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HOW NOT TO DRAFT A CHARTER 

BY EABBI STEPPIEN S. WISE 



Some citizens of New York, — the writer is one of them, — 
wish that, even if New York be unready to take the leader- 
ship of the civic life of the nation, it should not always 
occupy the bad eminence of teaching cities throughout the 
land how not to conduct their affairs. New York is again 
preparing to fill this negatively serviceable position. But, 
singularly enough, New York is not to blame — that is, not 
yet. The head of the city seems to be the head and front of 
the offending. Co-operating with him are a group of legis- 
lators of the dominant Democratic party. 

A lawless attack upon the integrity and security of the 
city has been planned under the form of drafting a new 
Charter or body of laws for the municipality. The nefarious 
character of the undertaking appears in the circumstance 
that it was originally planned to perpetrate this Charter 
upon a city which is an empire in itself without granting 
its citizenship more than a hurried and perfunctory glimpse 
of a flavored summary. Moreover, this act of political 
brigandage would have been accomplished but for the 
eleventh-hour intervention of Governor Dix, — one of the few 
strong acts of a disappointingly weak executive. 

True, this Charter-drafting has been of a piece with the 
general conduct of the present Legislature of New York, 
elected in large part by a vote of protest against the char- 
acter of the Republican Legislatures in recent years. The 
present session has not been marked by corrupt leadership, 
but it has not been free from leaderless corruption. Not 
that there has been open or even concealed buying and 
selling of votes, for it has not been necessary. Rarely has 
the crack of the party- whip been more ominous and constant 
than during this year's session, or rather, changing the fig- 
ure to one more apt and intelligible, never has the long- 



368 THE NORTH AMERICAN REVIEW 

distance private telephone from New York to Albany been 
more assiduously employed. 

For a time there were welcome signs of revolt. A group 
of young men waged a long and heart-breaking fight against 
a candidate for the United States Senatorship. But the out- 
come of the laborious battle was disproportionately meager, 
in view of the final substitution of an obscure judge for 
a political notoriety. Again, the present Legislature might- 
have been saved from itself by a vigilant and vigorous 
minority, but the Republican minority has been neither one 
nor the other save in liquidating the indebtedness carried 
over from the days when it might have been said of two 
Albany statesman, " It never Raines but it McCarrens." 

The Republican regulars who had often found accommo- 
dation and furtherance at the hand of Tammany Hall rep- 
resentatives in other years, especially when the party coun- 
cils were divided, could do no less for their old allies than 
lend a helping hand when needed, — as if to confirm the truth 
of the maxim that the party out of power may always be 
trusted as little as the party in power. The Republican 
minority has been not only basely supine but stupidly inert. 
It has failed strategically as well as morally to utilize the 
opportunities offered by a legislative session which has 
been. bootless if not bootyless, blundering if not plundering, 
leaderless though overbossed. 

Beginning with national affairs, Tammany Hall calmly 
appropriated the Senatorship for one of the faithful after 
denying it to an abler man whose unworthiness for the office, 
judged by Tammany standards, was due not to his sinister 
record, but to his dexterity in political manipulation, which 
might imperil the overlordship of Tammany's rulers. The 
Elections Bill, which a vertebrate executive could have pre- 
vented the Legislature from inflicting upon the common- 
wealth, was Tammany Hall's notice of assumption of State 
suzerainty, though primarily aiming to permit a minimum 
of organized revolt against its rule. But these larger prizes, 
the higher trophies of war, as it were, while dramatically 
appealing, could not satisfy the hungry whose dietary must 
be immediate and mouth-filling. 

Having rendered the party nationally the disservice of 
preventing the election to the office of Senator of the late 
Edward M. Shepard, and after having given a deterrent taste 
of themselves to the State in the form of the Elections 
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Bill, the heads of Tammany Hall bethought themselves of 
the most immediately profitable of all possible undertakings, 
— the revision of the Charter of the City of New York. 

Circumstances conspired to facilitate and justify the task. 
For one thing, the revision of New York's Charter had been 
earnestly advocated for a number of years, and two commis- 
sions had labored at the problem — the Ivins Commission, 
made up of men commanding respect for their ability and 
disinterestedness, and a legislative commission, which not 
inexplicably failed to gain the confidence of the community. 

It is a serious thing to say, — but the writer accepts the 
responsibility, — that in the drafting of the proposed Charter 
of the City of New York every interest has been consulted 
save the public interest, and no principle has been followed 
save that of political self-preservation. Alas for the fateful 
conjunction of a capricious and vindictive city head, rely- 
ing upon the insatiably voracious leaders of Tammany Hall 
as his confederates, and a shrewd though unseeing leader 
hungrily ready to utilize the not wholly vanished influence 
of the Mayor as a political asset! The terms of the con- 
federation may not have been formal and explicit, but. the 
intermediaries have been none the less active and alert, con- 
strained by the power of the political appetite of the one, 
and playing upon the personal weakness of the other. 

It remains to be added that, as if bent upon making doubly 
sure the wrecking of the party, the Charter-manufacturers 
hired one of the conspicuous wreckers of the last Legislature 
to perfect the details and regularize the phraseology of the 
new Charter. 

On the other hand, it is the part of justice to marvel at 
the Clive-like moderation of the Charter-makers. True, the 
salary of the Mayor is slightly increased from the beggarly 
sum of fifteen to twenty-five thousand dollars per annum, 
and the Mayor, as if to bolster up his contention with the 
educators that great talents should have their pecuniary 
reward, abates his excessive modesty in the matter suf- 
ficiently to appear to be willing to avoid the postponement 
of this increase of salary until the election of his successor, 
lest, too, the latter be unduly embarrassed. 

Moreover, it should be said that if, through providential 

intervention, taking the form of acquiescence on the part 

of the electorate in the Mayor's diffident estimate of his 

own infallibility and impeccability, the mayoral term could 

vol. cxciv. — no. 670 24 
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through repeated re-elections or the simpler method of 
mayoral fiat be indefinitely prolonged, the proposed Char- 
ter would be quite unexceptionable. For it is undoubtedly 
a perfect embodiment of the personal policies and prejudices 
and piques of the Mayor, modified by some ineluctable de- 
mands of his associate Charter-makers. But, through some 
strange mischance, the present Mayor may not continue per- 
manently in office, and that untoward possibility, though 
it cannot be contemplated with the equanimity of Mayor 
Gaynor's favorite author, ought to enter into the considera- 
tion of the terms of a Charter which has been drafted not 
so much to meet the proved exigencies of the city as the 
exiguity of the approvals and disapprovals of the present 
Mayor. 

One stands aghast at the courage of the Mayor in assum- 
ing, under the terms of the new Charter, virtually the entire 
responsibility for the conduct of the city. And one is needs 
moved to admiration of his exquisite courtesy in under- 
taking to relieve all subordinate elective officers of the city 
of the burdens which precedent and practice have long 
assigned them. This much may be claimed for the instru- 
ment under consideration: It has solved the problem of 
combining centralization of power with diffusion of respon- 
sibility. ' It frankly constitutes an assumption of responsi- 
bility which shall be proportionate to unconcealed omni- 
science. 

Enough for the motives which, despite- all magniloquent 
self -appraisal, are transparent, and the methods which have 
been studiedly cryptic! What of the results? Even as- 
suming it to be possible that the character of these has not 
been predetermined by the motives and methods of the 
framers, the outcome is in truth lamentable. Viewing the 
whole sine ira et sine studio, and ignoring the greed and 
malice which have energized the operation of Charter-mon- 
gering, no impartial student can fail to see that the re- 
sultant document is utterly unworthy of acceptance as the 
Charter of the first city of the foremost Democracy. If 
any well-defined principles of municipal self-government un- 
derlie it, they are not discoverable. As a whole, it is un- 
scientifically framed, lacking in uniformity and consistency, 
a slovenly, haphazard, machine-made, scissors-and-mucilage- 
drafted instrument, the very embodiment of political inepti- 
tude and legislative inefficiency. If adopted, it is likely to 
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prove effective only in furthering the personal aims of the 
framers, though these are for a time buried away in a mass 
of ambiguous phrases. 

The elimination of the ineffective sections of the old Char- 
ter, alike with the introduction of desirable amendments, 
has been reduced to a minimum. Unjustified either by its 
omissions or its inclusions, it stands a cumbrous, unwieldy, 
illogical document, as if to teach by force of unanswerable 
example how not to draft a charter. 

Of its underlying principle of augmentation of power in 
the hands of the Mayor, coupled with the attenuation of 
mayoral responsibility, enough has been said to pierce the 
mask of evasiveness though it strut about in the habiliments 
of candor. But the raw recasting of the city Charter in 
order to punish some offensively insubordinate city officials 
is not so lightly to be dismissed. The President of the Board 
of Aldermen is not abolished, but under the provisions 
of the new Charter he ceases to be Vice-Mayor, and, in the 
absence of the Mayor, the latter may designate a temporary 
substitute, — a more than regal prerogative, but not too royal 
for one ready to clothe himself with sovereign power! On 
the other hand, as if to atone for injury by insult, the 
salary attached to the office is increased, though its impor- 
tance be diminished, — a bit of logic in keeping with the state- 
craft which dominates the document. 

Again, the Comptroller is not decapitated; he is merely 
tethered and gyved. If the Mayor had been possessed of 
the courage of his wrath, he would have abolished these 
two offices in toto. This is not done, but the incumbents 
are to be so shorn of power and reft of responsibility that no 
man of character and independence will be found willing to 
occupy either office. If it could be established that every 
future Mayor of New York would be as wise and benign 
and magnanimous as the inspirer of the Charter, and if, 
moreover, it could be assumed that every Comptroller would 
be as irritatingly vigilant in safeguarding the public inter- 
est as has been Mr. Prendergast, and every President of 
the Board of Aldermen as embarrassingly alert to remedy 
intolerable police conditions as was Mr. Mitchell during 
the enforced inactivity of the Mayor and one of the latter 's 
many Police Commissioners, the Mayor's desire to rid him- 
self of these annoying colleagues would be quite explicable. 
But it seems to stretch the doctrine of vicarious punishment 
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unduly far to punish all future Comptrollers and Presidents 
of the Board of Aldermen for the sinlessness of the present 
occupants of these offices. 

Though the abolition or emasculation of these officers con- 
stitute the reversal of democracy, if democracy be the su- 
premacy of law rather than the rule of inferior men clothed 
in the forms of law, it is primarily a matter of personal 
caprice, and we would sojourn for a time in the realm of 
lofty and impersonal principles. Thus we would fain learn 
the principle underlying the civil-service provisions of the 
new Charter. Tentatively one ventures the conjecture that 
the increasing " starchlessness " of the enforcement of the 
State civil-service laws under the board of Governor Dix's 
naming has excited the envy of the city officials, and the new 
Charter seeks to render such envy needless and emulation 
as unlaborious as possible. In one word, the security of 
the merit system is gravely menaced, and no multitude of 
words touching a life dedicated to good government can 
change the fact of this peril, though they may serve, as oft 
heretofore, to avert the shattering of the strangely persistent 
mayoral spell. 

But the virtual removal of the safeguards of the civil- 
service law is of a piece with the one ascertainable motif 
of the Charter, — the flinging away of safeguards of every 
kind. Apparently, as is known to every horticulturist on 
Long Island, grafting is at best a slow, tedious, delicate 
process. The new Charter, in its crusade against grafting, 
tears things up by the roots, and makes the toilsome opera- 
tion of grafting a task of supererogation. Other endan- 
gered safeguards come to light despite every endeavor to 
shroud the document in mystifying obscurity. One of the 
important duties of the Comptroller has been the auditing 
of all city appropriations to private charities. The present 
Comptroller has been irksomely watchful in a matter the un- 
derlying principles of which the community ought ere long 
be challenged carefully to reconsider. Such power of audit 
is hereafter to be disallowed the Comptroller, and is to be 
transferred to the Department of Charities upon which the 
heaviest pressure from philanthropic organizations is nor- 
mally brought to bear. Nor is one's disquietude over this 
departure entirely allayed upon learning that the newly 
burdened department is to be re-enforced by the inclusion 
of the Department of Ambulances, the head of which has 
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himself been the object of more or less rigid auditing on the 
part of city investigators. 

Again, the records of the Commissioner of Accounts are 
to be safeguarded from public inspection. That is, the of- 
ficials are to be protected from the over-vigilant scrutiny of 
the city, instead of the city being protected by the watch- 
fulness of its officials. The Commissioner of Accounts may 
be, it has been said, the eye of the city's head. But the 
head of the city asks that it be permanently bandaged. The 
office again becomes a sinecure instead of being the terror 
of sinning officials of the city. This section of the Charter 
ought fittingly be styled "An Act to make honest and ef- 
ficient city government impossible." 

It remains to consider the so-called educational provisions 
of the Charter, which have been condemned with unanim- 
ity throughout the land, excepting, of course, by its hardy 
sponsor and some expectant camp-followers. No educator 
of national distinction or authority favors the creation of 
a small paid board save again the Mayor. Presidents Low- 
ell and Butler, Bean Balliett and scores of educators have 
offered unanswerable arguments against the proposed plan, 
— save as argument was answered by querulous iteration 
and reasoned opposition confuted by ill-mannered invective. 
No one maintains that the present board as constituted is 
an effective working body. It is numerically unwieldy. New 
York ought to have a smaller board. But that its members 
should remain unpaid is the consensus of the bes^t educa- 
tional opinion in the nation as well as the solemn warning 
of our foremost educators. Moreover, Mayor Gaynor's re- 
peated statements of his inability to secure efficient men and 
women for an unpaid board is an insult to the citizenship 
of New York and only incidentally an unpremeditated trib- 
ute to the discernment of such citizens as have heretofore 
hesitated to participate in the stir and splendor of the pres- 
ent city regime. It constitutes an intolerable aspersion 
upon the character of American citizenship. If it were true, 
as it is false, it were the knell of democracy. 

One is wont to associate charter with liberty, with the 
demands of freemen looking to and furthering the end of 
self-government. Such was Magna Charta. Such should 
be the charter of every body of democratic freemen. The 
Charter which it is planned to impose upon the municipality 
of New York is not an instrument of freedom, but an in- 
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strument of administrative tyranny. It is incarnate of po- 
litical cunning and greed. The acceptance of this Charter 
of official oppression were to proclaim the failure of demo- 
cratic self-government. 

It was said at the outset of this article that the citizen- 
ship of New York was not yet to be held blameworthy touch- 
ing the proposed Charter. That the electorate of New York 
would pass affirmatively upon this Charter, if submitted at 
the November polls, is incredible, unless the sustaining vote 
should, with the help of the new Elections Bill,, be re-en- 
forced ad hoc by gentlemen of leisure imported for a time 
from neighboring cities. But even if the city be denied the 
opportunity, rightfully its own, of deciding on the terms 
under which it is to live, it may lift up its voice and pro- 
test with unmistakable decision against this contemptibly 
insolent manifestation of civic Cagsarism. 

True, the Legislature cannot permanently fasten this ex- 
temporized code upon New York. Its passage at the special 
session of September — unless it be denatured, that is — would 
presage the slaughter at the fall elections of the perpetrators 
of this insult upon the civic intelligence and integrity of New 
York. But it must not be enacted into law. Let not our 
representatives at Albany dare to force and foist this docu- 
ment upon the first city in the nation. We are not living in 
the days of Tweed nor of Croker, though the one have its 
clumsy imitators and the other his lamenting servitors, and 
an indignant and aroused citizenship will cry out if this 
infamous deed be done. 

Finally, if the triple alliance, Mayor, leaders of Tammany 
Hall and the Legislature, — and it is honoring to the Legis- 
lature to class it as an ally of its masters, — be obdurate, 
the appeal of the people must be to the Governor of the 
State to avert this civic calamity for the good of his party 
and the honor of the commonwealth. It must needs be said 
to the Governor and the Legislature of the State of New 
York and to the Mayor of the city, let them beware lest 
it be found needful to fit their case by paraphrasing the 
classic ' ' chartered libertines, ' ' and they earn the contemptu- 
ous remembrance which waits upon betrayal by such as are 
appointed to safeguard the city under the name and title, — 
libertine Charter-makers. 

Stephen S. Wise. 



